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The Catawba County Board of Commissioners met in Regular Session on Monday, September 8, 2020, at 7:00 p.m., in the Board of Commissioners Meeting Room, 2nd Floor, Catawba County Justice Center, 100 Government Drive, Newton, North Carolina.
Present were Chair Randy Isenhower, Vice-Chair Barbara G. Beatty, and Commissioners Katherine W. Barnes, Sherry E. Butler, and Dan A. Hunsucker.  

Also present were County Manager Mick Berry, Deputy County Manager Mary Furtado, County Attorney Debra Bechtel, Assistant County Attorney Jodi Stewart, and County Clerk Barbara Morris. 
1. Chair Randy Isenhower called the meeting to order at 7:00 p.m., noting a quorum was present. 
2. Commissioner Katherine W. Barnes led the Pledge of Allegiance to the Flag.
3.
Commissioner Sherry E. Butler offered the invocation.

4.
Commissioner Katherine W. Barnes made a motion to approve the minutes of the Board’s Regular Meeting and Closed Session of August 17, 2020.  The motion carried unanimously.
5.
Recognition of Special Guests: Chair Isenhower welcomed everyone present.
6.
Public Comments. 

Sam Hunt, representing the Catawba County Truth and Reconciliation Committee, and Hickory NAACP, came forward to speak and asked that the Confederate statue on the grounds of the 1924 Courthouse in Newton be removed.

7.
Presentation.
After the Board of Commissioners declared this item surplus upon an unanimously carried motion by Vice-Chair Barbara G. Beatty, Sheriff Don Brown presented retired Sheriff’s Deputy Lt. William Dobson with his service weapon and thanked him for his service to the County.

8.
Public Hearings:

a. Social Services Director Karen Harrington requested the Board hold a public hearing to receive citizen comments and consider the submittal of a Federal Section 5310 program grant to improve mobility for seniors and individuals with disabilities by removing barriers to transportation services. Catawba County has received 5310 grant funds since FY 2013.   
The 5310 program requires submission of two separate grants, one for trips originating in urban areas and one for trips originating in rural areas. The last request for urban funds was submitted to the Greater Hickory Metropolitan Planning Organization in August 2018, and was approved for a total of $300,000 for a two-year period (July 2019-June 2021). 

Catawba County will continue to contract with Western Piedmont Regional Transportation Authority (WPRTA aka Greenway) to provide transportation funded by Section 5310. The transportation funds typically allow seniors and individuals with disabilities to attend the congregate nutrition program (Seniors Morning Out), have access to essential shopping, pharmacies, banking, medical appointments, and other essential services. Additionally, as funds allow, transportation is provided for individuals to access educational and employment opportunities, volunteer activities, senior centers, and Adult Day Care/Day Health programs when no other transportation is available. 

Due to Covid-19, utilization of transportation by our senior/disabled citizens has decreased. However, staff requested a total of $300,000 for transportation originating in urban areas in FY July 1, 2021-June 30, 2023, a two-year grant period, so that we will be positioned to provide essential transportation once it is more safe to do so. For example, the Seniors Morning Out program is currently operating under modified conditions due to COVID-19. Seniors are not meeting together in person at their respective nutrition sites, but Greenway is providing meal delivery services weekly to almost 100 seniors and has done so since mid-March. Greenway is able to bill for these delivery services. Greenway will continue to deliver meals in this manner as long as modified services are in place and will resume transportation services once Seniors Morning Out sites are able to safely meet in person.
Chair Isenhower opened the public hearing.  No one came forward to speak; Chair Isenhower closed the public hearing.  Commissioner Butler made a motion to approve the submittal of the Federal Section 5310 program grant (Urban).  The motion carried unanimously.  The following resolution applies:
Resolution No. 2020-18

PUBLIC TRANSPORTATION PROGRAM RESOLUTION

WHEREAS, Article 2B of Chapter 136 of the North Carolina General Status and the Governor of North Carolina have designated the North Carolina Department of Transportation (NCDOT) as the agency responsible for administering federal and state public transportation funds; and
WHEREAS, the North Carolina Department of Transportation will apply for a grant from the US Department of Transportation, Federal Transit Administration and receives funds from the North Carolina General Assembly to provide assistance for public transportation projects; and 
WHEREAS, the purpose of the Section 5310 program is to improve mobility for seniors and individuals with disabilities throughout the country, by removing barriers to transportation services and expanding the transportation mobility options available. Toward this goal, FTA provides financial assistance for transportation services planned, designed, and carried out to meet the special transportation needs of seniors and individuals with disabilities in all area.
WHEREAS, WPRTA has been designated as the agency with principle authority and responsibility for administering the Section 5310 Program for the Hickory Urbanized area; and
WHEREAS, Catawba County hereby assures and certifies that it will comply with the federal and state statutes, regulations, executive orders, and all small administrative requirements related to the applications made to and grants received from the Federal Transit Administration, as well as the provisions of Section 1001 of Title 18, U.S.C.
NOW, THEREFORE, be it resolved that the Karen Harrington, Director, Catawba County Social Services, on behalf of Catawba County Board of Commissioners is hereby authorized to submit a grant for federal and state funding, provide the required local match, make the necessary assurances and certifications and be empowered to enter into an agreement with the NCDOT to provide public transportation services.
b. Economic Development Corporation President Scott Millar requested the Board hold a public hearing to receive citizen comments and approve an amendment to the Economic Development Agreement dated February 3, 2020 between the County and Cataler North America Corp (“Cataler”). 

Under the terms of the February 3, 2020 economic development agreement between the County and Cataler, timelines were established for road completion, site work, and property transfer.  Due to schedule changes not affecting Cataler’s commitments for required job creation and tax base investment, an amendment was necessary to extend the schedule for the aforementioned project components.  

Cataler North America plans to construct a 100,000 square foot manufacturing facility (with expansion capacity to 300,000 square feet in the future) in Trivium Corporate Center for the production of catalysts for gasoline and diesel engines primarily for the automotive industry. Cataler plans to invest a minimum of $42 million and up to $50 million in new facility construction, machinery, equipment and furniture and fixtures by December 31, 2024. Cataler plans to create 151 jobs by December 31, 2026 of which the average annual salary will be $46,000. This average wage is higher than the Catawba County average of $43,133. 
Chair Isenhower opened the public hearing.  No one came forward to speak; Chair Isenhower closed the public hearing.  Commissioner Dan Hunsucker made a motion to approve the amendment.  The motion carried unanimously.  The following applies:

Debra Bechtel, Catawba County Attorney








PO Box 389, Newton, NC 28658 



STATE OF NORTH CAROLINA



AMENDMENT TO THE FEBRUARY 3rd COUNTY OF CATAWBA 



2020 COUNTY OF CATAWBA JOINT 

ECONOMIC DEVELOPMENT AGREEMENT






This AMENDMENT (this “Amendment”) is made and entered into this ___day of ____, 2020, by and between Catawba County (the “County”), a North Carolina body politic, having a mailing address of Post Office Box 389, Newton, NC, 28658, and Cataler North America Corporation (“Company” or “Cataler”), a North Carolina corporation qualified to do business in the State of North Carolina, having a mailing address of 2002 Cataler Drive, Lincolnton, North Carolina 28092.  All material transactions regarding this Amendment shall be deemed to have occurred in Catawba County, North Carolina.

WITNESSETH:


WHEREAS, County entered into a Joint Economic Development Agreement (the “Agreement”) on the 3rd day of February, 2020 with Cataler North America Corporation; and

WHEREAS, Cataler and the County agree that there is an incorrect date in the Agreement; and

WHEREAS, County is awaiting grant proceeds as committed by NCDOT for construction of Trivium Court; and

WHEREAS, Cataler and the County desire to modify the Agreement to reflect the accurate date as agreed upon during contract negotiations; and

WHEREAS, Cataler and the County desire to modify the Agreement to provide additional time to secure grant funding for road construction.



NOW, THEREFORE, the parties agree as follows:

1. Pursuant to Paragraph 16 of the Agreement, the Agreement, marked as Exhibit A attached and incorporated herein by reference, allows for the written amendment of the Agreement and this Amendment complies with that requirement. 

2. Paragraph 9. c. of the Agreement is deleted in its entirety and replaced with the following language: “If Company shall fail to complete the Real Property Improvements and the Facility as evidenced by a Certificate of Occupancy or sells the Project Site to another user that fails to complete the Real Property Improvements and the Facility as evidenced by a Certificate of Occupancy by April 1, 2022;”

3. Paragraph 7. g. of the Agreement is deleted in its entirety and replaced with the following language: “On or before January 1, 2021, City and County shall, at their expense, cause the Site to have municipal water service to property boundary and access to approximately 800 feet publicly maintained street suitable for vehicular and trucking access as shown as Section A on Exhibit B, attached and incorporated herein by reference. On or before August 1, 2021, City and County shall, at their expense, cause the Site to have access to an additional 800 feet publicly maintained street suitable for vehicular and trucking access south on Trivium Court to the cul-de-sac as shown as Section B on Exhibit B, attached and incorporated herein by reference.”

4. Paragraph 5 of the Agreement is deleted in its entirety and replaced with the following language: “Closing on the Project Site will occur on or before September 30, 2020. In addition, the Company has elected by written notice to have the City and County grade the Project Site. The building footprint will be graded to building pad condition suitable for final grading and subsequent phase I building construction as shown on Exhibit C attached and incorporated herein by reference, by September 30, 2020.  Company agrees to pay 40.42% of the project cost estimate, plus 5% as a construction management fee for a total payment of One Million One Hundred Ninety-nine Thousand Thirty-five dollars ($1,199,035). Fifty percent of the payment, Five Hundred Ninety-nine Thousand Five Hundred Seventeen dollars ($599,517), for site grading cost will be provided to the City and County on or before May 15, 2020 with the balance of the cost of the site grading provided to the City and County along with the purchase price of the property at closing, on or before September 30, 2020. Details of the defined terms of “graded pad”, site access, and specific deliverables are outlined in the Purchase Contract attached and incorporate herein by reference as Exhibit E.” The amended purchase contract is attached hereto as Exhibit C.

5. Except as amended herein, the February 3, 2020 Economic Development Agreement between County and Cataler, marked as Exhibit A, attached and incorporated herein, remains in full force and effect. 

6. All notices, certificates or other communications required or permitted to be given or served hereunder shall be deemed given or served in accordance with the provisions of this Agreement if the notice is (i) mailed in a sealed wrapper and is deposited in the United States mail, certified mail, return receipt requested, postage prepaid, or (ii) deposited with a national overnight courier service that retains receipts for its deliveries, properly addressed as follows:

County of Catawba:
Catawba County

Attn:  County Manager



PO Box 389

Newton, NC, 28658


Copy to:

County Attorney




Attn:  Debra Bechtel, County Attorney

PO Box 389

Newton, NC, 28658


Company:

Cataler North America






Attn:  Nakaba Tamura, President






2002 Cataler Drive

Lincolnton, NC 28092

County or Company may, by notice given to the other, designate any further or different addresses to which notices, certificates, requests or other communications shall be sent.

Executed the date first set forth above.



9.
Appointments.
Upon the recommendation of Chair Isenhower, the Board appointed Ron Carson for a first term on the Juvenile Crime Prevention Council.  This term will expire June 30, 2022.

10.
Consent Agenda:


County Manager Mick Berry presented the following two items under the Consent Agenda.  Chair Isenhower asked if any commissioner wished for an item to be broken out of the Consent Agenda for individual discussion; none was requested.

a.   A request for the Board to approve leases of county-owned real property and office space. For many years, Spectrum Southeast LLC, formerly known as Charter Communications LLC, has leased 0.3 acres along Radio Station Road.  Spectrum Southeast LLC expressed a desire to enter into a 9-year lease beginning February 2021.  For 2021, staff negotiated an annual payment of $1,851.30 and increases for the following 8 years for 2 to 3 percent.

At the Agricultural Resource Center, the County has leased approximately 604 square feet of office space and 100 square feet of storage space to the State of North Carolina.  This space is occupied by State Forestry.  This lease is for three years starting July 1, 2020.  The annual lease payments are $475 per month, which is an increase from $450.00 in the last agreement.  

The County does not anticipate needing either space for the duration of each lease.  The required notice was published in the Hickory Daily Record on August 7, 2020.  The following resolution and leases apply:
RESOLUTION NO. 2020 - ________
AUTHORIZATION TO EXECUTE A LEASE WITH SPECTRUM 

SOUTHEAST, LLC FOR 0.3 ACRES ON RADIO STATION ROAD, NEWTON AND A LEASE WITH THE STATE OF NORTH CAROLINA FOR OFFICE SPACE AT 1175 S BRADY STREET, NEWTON 

WHEREAS, Catawba County is the owner of approximately a 0.3 portion of PIN 373015538151 located along Radio Station Road, Newton, and has the ability and authority to lease the land to Spectrum Southeast LLC for 9 years with an annual lease payment in 2021 of $1,851.30 and annual increases of 2 to 3 percent; and

WHEREAS, Catawba County is the owner of approximately 604 square feet of office space and 100 square feet of storage space in a building located at 1175 South Brady Street, Newton, PIN 363908979740, and has the ability and authority to lease the land to the State of North Carolina for 3 years beginning in 2020 with an annual lease of $5,700; and

WHEREAS, the parties have reduced the terms of their Agreements to writing by executing Lease Agreements; and

WHEREAS, the notice required by NCGS 160A-272 was published in the Hickory Daily Record on August 7, 2020;

NOW, THEREFORE, BE IT RESOLVED by the Board of Commissioners of Catawba County, North Carolina, this the 8th day of September, 2020, at a regularly scheduled meeting of the Board, duly called and posted in accordance with statutes of the State of North Carolina, that the Chairman of the Board and is given the authority and direction to execute each Lease presented to the Board.

Adopted this the 8th day of September, 2020.
STATE OF NORTH CAROLINA
COUNTY OF CATAWBA
Prepared by and Return to:  Debra Bechtel, Post Office Box 389, Newton, NC 28658

LEASE AGREEMENT

THIS LEASE AGREEMENT (this “Lease”), entered into this _____ day of ______________, 2020, to be effective as of the 1st day of March, 2021 (the “Commencement Date”), by and between Catawba County (hereinafter “Lessor”) and Spectrum Southeast, LLC, a Delaware limited liability company (hereinafter “Lessee”).

WITNESSETH, that in consideration of the rent and covenants herein contained on the part of Lessee to be paid and performed, Lessor does hereby demise and lease unto Lessee that certain property adjacent to Lessor’s maintenance facility located at 1085 Radio Station Road, located in the City of Newton, Catawba County, North Carolina (the “Property”), depicted on Exhibit A attached hereto and being a portion of Parcel Identification Number 3730-1553-8151 (hereinafter the “Demised Premises”) more particularly described as: 
Beginning at a new point in the centerline of Radio Station Road, said point located along a circular curve to the right having a radius of 1097.50 feet and a distance of 214.97 feet from the common corner of Carillon Assisted Living of Newton (Deed Book 2191, Page 531) and the City of Newton property (Deed Book 2175, Page 260) in the centerline of said road.  Thence with the arc of a circular curve to the right having a radius of 1097.50 feet and a distance of 100.46 feet to a point in the centerline of Radio Station Road.  Thence with the centerline of said road South 89° 26’ 58” East 19.23 feet to a point in the centerline of said road.  Thence leaving Radio Station Road South 02° 05’ 38” East passing a new 1/2 inch rebar at 30.03 feet marking the southern right-of-way of Radio Station Road.  Thence continuing the same course a distance of 81.65 feet for a total distance of 111.68 feet to a new 1/2 inch rebar, a corner of Catawba County.  Thence with two new lines of Catawba County North 87° 38’ 05” West 120.00 feet to a new 1/2 inch rebar.  Thence North 02° 05’ 38” West 73.25 feet to a new 1/2 inch rebar, corner marking the southern right-of-way of Radio Station Road.  Thence continuing the same course, namely North 02° 05’38”, West 30.03 feet a total distance of 103.28 feet to the point and place of Beginning, as shown on a survey by J. Mike Honeycutt, dated November 20, 2002, and titled “Boundary Survey for Catawba County” containing 0.30 acres total.   
TO HAVE AND TO HOLD for a term of nine (9) years, commencing on the 1st day of March, 2021, and ending on the 28th day of February, 2030 (the “Term”). 

This Lease is made upon the following terms and conditions:

1.
Lessee shall pay to Lessor, without demand or notice from Lessor, in one lump sum annual payment on or before the first day of each March during the Term of this Lease, rent according to the following schedule (“Rental”):

	On or Before the

First day of March
	Annual Amount Due 

	2021
	$1,851.30

	2022
	$1,878.33

	2023
	$1,915.89

	2024
	$1,973.37

	2025
	$2,032.57

	2026
	$2,093.55

	2027
	$2,156.35

	2028
	$2,221.05

	2029
	$2,287.68


2.
It is agreed and understood that any holding over by Lessee of the Demised Premises after the expiration of this Lease, or any renewal hereof, shall operate and be construed as a tenancy from month-to-month terminable by either Lessor or Lessee upon 30 days prior written notice to the other and otherwise on the same terms and conditions herein contained, excluding Rental, which shall increase during any holdover period to Two Hundred Dollars ($200.00) per month. 

3.
Notwithstanding anything to the contrary contained in this Lease, Lessee will have the right to terminate this Lease, effective at any time during the Term of this Lease upon 60 days prior written notice to Lessor (“Lessee’s Termination Notice”). Upon Lessee’s compliance with the terms of this section, this Lease will terminate as of the date of termination set forth in Lessee’s Termination Notice and neither Lessor nor Lessee will have any further rights or obligations under this Lease, except with respect to those matters in this Lease that expressly survive the termination of this Lease.  If Lessee elects to terminate this Lease pursuant to this Section 3 and the date of terminate under Lessee’s Termination Notice occurs before the end of the then applicable lease year (i.e., the last day of February of the applicable lease year), then Lessee shall not be entitled to any prorated refund of the unapplied or unused portion of the applicable annual Rental payment paid to Lessor.

4.
Lessor, during the Term of this Lease, shall pay all taxes and assessments imposed by any governmental agency or political subdivision which are levied against the Demised Premises.

5.
Lessee shall use the Demised Premises for the sole purpose of maintaining, repairing and operating a 12 x 28 foot building and appurtenant cable facilities (fiber optic and other cables, active electronic facilities, etc.) as necessary for distribution and reception of its broadband signals/communications) for its cable business (the “Facilities”). It is the intention of the parties that the Demised Premises remain unimproved, save for the aforesaid 12 X 28 foot building, the cable and utility run areas detailed in Paragraph 6 below and any interior alterations, modification or adjustments to the 12 x 28 foot building and the aforementioned related Facilities.

6.
During the Term of this Lease, or any extension hereof, Lessee shall have access (24 hours per day, seven days per week) to the Demised Premises by an existing driveway from Radio Station Road unto Lessor’s property adjacent to said Demised Premises. Lessee shall have the right, at its sole expense, and with prior approval from Lessor, to construct and maintain a separate driveway or access (and appurtenant parking space) from the driveway currently extant on Lessor’s adjacent property, unto the Demised Premises. It is the intention of the parties that no additional driveway will be cut into Radio Station Road to serve the Demised Premises.  In addition to the access rights, Lessee shall also have the right to use any other portion of Lessor’s property necessary to run cable, conduit, utility, wiring, and other communications lines from a public right-of-way to the Demised Premises. 

7.
Lessee at its own expense shall maintain general liability insurance with an occurrence limit of not less than $1,000,000 and an aggregate of $2,000,000.  Lessor shall carry commercial general liability insurance with a minimum of $1,000,000 per occurrence and $2,000,000 aggregate.   
8.
Lessee shall save Lessor harmless from any liability for damage to any person, firm or corporation, including specifically employees or contractors working for Lessee, occasioned by or resulting from accidents on the Demised Premises during the Term of this Lease to the full extent arising directly from the negligent acts or willful misconduct of (a) Lessee, its employees or contractors, or (b) agents or invitees acting under the direction of Lessee. Lessee shall defend all legal actions or suits, whether brought before the expiration of this Lease or thereafter, which are commenced to recover for injuries occasioned by such accidents. This obligation of Lessee shall extend to both injuries to persons and to property. Notwithstanding the foregoing, in no event will Lessee be liable for consequential, punitive, special or indirect damages.

9.
Lessor warrants that Lessee shall have the peaceful possession and quiet enjoyment of the Demised Premises during the Term of this Lease (as the same may be extended) and that Lessee may use same as stated in Paragraph 5 above.  Lessor shall save Lessee harmless from any liability for damage to any person, firm or corporation, including specifically employees or contractors working for Lessor, occasioned by or resulting from accidents on the Demised Premises during the Term of this Lease to the full extent arising from the negligent acts or willful misconduct of Lessor, its agents, employees, contractors or invitees.  Lessor shall defend all legal actions or suits, whether brought before the expiration of this Lease or thereafter, which are commenced to recover for injuries occasioned by such accidents.  This obligation of Lessor shall extend to both injuries to persons and to property.  Notwithstanding the foregoing, in no event will lessor be liable for consequential, punitive, special or indirect damages.

9.
Lessee agrees that it will neither assign nor sublease this Lease without the express written consent of Lessor, which consent may be withheld by Lessor with or without good cause.  Notwithstanding anything in this Lease to the contrary, Lessee has the right to assign this Lease, without Lessor’s consent, to any of Lessee’s Affiliates (as defined below) or to any Communications Purchaser (as defined below).  Any such assignee will have a similar right to assign this Lease, without Lessor’s consent, to any of Lessee’s Affiliates or to any Communications Purchaser.  As used herein:  (i) “Lessee’s Affiliates” means any person or entity that Controls (as defined below), is Controlled by, or is under common Control with, Lessee, or any successor entity resulting from a merger, acquisition, reorganization, consolidation, or other business combination involving Lessee; (ii) “Control” (including its correlative form “Controlled”) means the power to direct the management and policies of an entity, directly or indirectly, whether through the ownership of voting securities, by contract, or otherwise; and (iii) “Communications Purchaser” means any purchaser of all or a portion of the communications systems, equipment or business operations of Lessee or any of Lessee’s Affiliates located on or related to the Demised Premises.  Upon any assignment of this Lease as permitted by this paragraph, Lessee will be relieved of all obligations and liabilities arising under this Lease after the date of such assignment.  No transfer or assignment of the stock of Lessee, or any ownership interest in Lessee, whether by sale, merger, reorganization, consolidation, exchange or other means, will constitute an assignment of this Lease. 

10.
If Lessee shall fail to pay to Lessor the Rental and/or other sums of money payable to Lessor when due and payable hereunder, or in case Lessee shall fail to comply with any other provision or condition of this Lease upon its part to be kept and performed, and shall fail to cure such nonpayment/noncompliance within thirty (30) days of receiving written notice thereof, or if Lessee shall file for bankruptcy, or shall make an assignment for the benefit of creditors, or if a receiver of any property of Lessee in or upon the Demised Premises be appointed by any action against Lessee, and such action shall not be vacated or annulled within sixty (60) days, it shall be lawful for Lessor, upon prior notice to Lessee, to re-enter the Demised Premises, and again possess same as if this Lease had not been made, and everything herein contained on the part of Lessor to be done and performed shall cease and determine without prejudice. In such event Lessee shall remain fully responsible for all Rental payments as they become due for the remaining Term of this Lease, unless and until the Demised Premises are re-let by Lessor to a third party in which case Lessee shall be responsible for the difference, if any, in any rent or monies due from such third party lessee if such third party rent is less than that due from Lessee hereunder.   
11.
No failure to insist on performance in any instance of any obligation hereunder shall be deemed a waiver of such performance or any subsequent performance of such obligation or of the performance of any other obligation hereunder.

12.
For all purposes hereunder, including payment of Rental, the address of the parties hereto are as follows:

Lessor:


Mick Berry




County Manager




Catawba County




Post Office Box 389




Newton, North Carolina 28658

Lessee:


Spectrum Southeast, LLC



c/o Charter Communications, Inc.




6360 S. Fiddlers Green Circle, Suite 100




Greenwood Village, Colorado 80111




Attn: Charter Real Estate

                                                            File ID No.: NC0088


               And with a copy by email to:
leaseadmin@charter.com 

13.
It is expressly understood and agreed by and between the parties hereto that this Lease Agreement sets forth all the promises, agreements and understandings between them. 

14.
This Lease may be executed in multiple counterparts, however, each part so executed shall be deemed an original.  This Lease may be signed and delivered by facsimile or electronically, and the same facsimile or “pdf” signatures will constitute original signatures with all force and effect of law.

15.
Upon execution of this Lease, the parties shall execute a Memorandum of Lease in the form set forth on Exhibit B attached hereto, which Lessee shall then have the right to record in the real property records of the county in the Property is located.

16.
Lessor represents and warrants to Lessee that it owns the Property free and clear and specifically that there is no mortgage, indenture, deed of trust or other lien or encumbrance affecting the Property.

17.
This Lease will be governed by and construed pursuant to the laws of the state in which the Land is located without reference to its conflict of laws principles.

18.
If any provision of this Lease proves to be illegal, invalid or unenforceable, the remainder of this Lease will not be affected by such finding, and in lieu of each provision of this Lease that is illegal, invalid or unenforceable, a provision will be added as a part of this Lease as similar in terms to such illegal, invalid or unenforceable provision as may be possible and be legal, valid and enforceable.

19.
Landlord and Tenant acknowledge that Tenant is currently in possession of the Land pursuant to the Lease Agreement dated February 26, 2019 between Landlord and Tenant (the “Prior Lease”).  The Prior Lease will automatically terminate on the day immediately preceding the Commencement Date of this Lease.  As of the Commencement Date, Tenant shall remain in possession of the Land under the terms of this Lease.
STATE OF NORTH CAROLINA

LEASE AGREEMENT

COUNTY OF CATAWBA

THIS LEASE AGREEMENT (hereinafter "Lease"), made and entered into as of the last date set forth in the notary acknowledgements below by and between, CATAWBA COUNTY, hereinafter designated as Lessor, and the STATE OF NORTH CAROLINA through the North Carolina Department of Agriculture & Consumer Services hereinafter designated as Lessee.

W I T N E S S E T H:


WHEREAS, authority to approve and execute this Lease Agreement was delegated to the Department of Administration by resolution adopted by the Governor and Council of State on the 1st day of September, 1981; and as amended on September 8, 1999 and December 7th, 1999; and 


WHEREAS, the parties hereto have mutually agreed to the terms of this Lease Agreement as hereinafter set out.


NOW THEREFORE, in consideration of the rental hereinafter agreed to be paid and the terms and conditions hereinafter set forth, Lessor does hereby let and lease unto Lessee and Lessee hereby takes and leases from Lessor for and during the period of time and subject to the terms and conditions hereinafter set out certain space in the Town/City of NEWTON, County of CATAWBA, North Carolina, more particularly described as follows:

Being approximately ​​​​​​​​​​​​​​​​​​​​​​604 net square feet of office space and 100 feet of storage space, located at the Catawba County Agriculture Resources Center at 1175 South Brady Street (Address), Newton (Town), Catawba County, North Carolina and further described in “Exhibit A”

(DEPARTMENT OF AGRICULTURE)


THE TERMS AND CONDITIONS OF THIS LEASE AGREEMENT ARE AS FOLLOWS:

1. The term of this lease shall be for a period of_three (3) year(s), commencing on the 1st day of July, 2020, or as soon thereafter as the leased premises are ceded to the Lessee and terminating on the 30th day of June, 2023.  Either party may terminate the Lease upon providing a six (6) month written notice to the other party. 

2. During the term of the lease, the Lessee shall pay to the Lessor as rental for said premises the sum of $5,700 per annum, which sum shall be paid in equal monthly installments of $475.  The Lessee agrees to pay the aforesaid rental to Lessor at the address specified, or, to such other address as the Lessor may designate by a notice in writing at least fifteen (15) days prior to the due date.
3. Lessor agrees to furnish to the Lessee, as a part of the consideration for this lease, the following services and utilities to the satisfaction of the Lessee.  

a. Heating facilities, air conditioning facilities, adequate electrical facilities, adequate lighting fixtures and sockets, hot and cold water facilities, and adequate toilet facilities. 

b. Lessor to provide required fire extinguishers and servicing, pest control, and outside trash disposal including provisions for the handling of recyclable items such as aluminum cans, cardboard and paper.  Maintenance of lawns, parking areas (including snow removal) and common areas is required.

c. Parking

d. The Lessor covenants that the leased premises are generally accessible to persons with disabilities.  This shall include access into the premises from the parking areas (where applicable), into the premises via any common areas of the building and access to an accessible restroom.

e. All stormwater fees.

f. Any fire or safety inspection fees.

g. Daily janitorial service and supplies.

h. All utilities, except telephone.

i. All land transfer tax/fees imposed by the County or City in which the space is located.

j. The number of keys to be provided to Lessee for each lockset shall be reasonably determined by Lessee prior to occupancy and said keys shall be furnished by Lessor to Lessee at no cost to Lessee.

k. All other terms and conditions of the signed “Proposal to Lease to the State of North Carolina” Form PO-28 and “Specifications for Non-advertised Lease.”

4. During the lease term, the Lessor shall keep the leased premises in good repair and tenantable condition, to the end that all facilities are kept in an operative condition.  Maintenance shall include, but is not limited to furnishing and replacing electrical light fixture ballasts, air conditioning and ventilating equipment filter pads, if applicable, and broken glass.  In case Lessor shall, after notice in writing from the Lessee in regard to a specified condition, fail, refuse, or neglect to correct said condition, or in the event of an emergency constituting a hazard to the health or safety of the Lessee's employees, property, or invitees, it shall then be lawful for the Lessee in addition to any other remedy the Lessee may have, to make such repair at its own cost and to deduct the amount thereof from the rent that may then be thereafter become due hereunder.  The Lessor reserves the right to enter and inspect the leased premises, at reasonable times, and to make necessary repairs to the premises.

5. It is understood and agreed that Lessor shall, at the beginning of said lease term as hereinabove set forth, have the leased premises in a condition satisfactory to Lessee, including repairs, painting, partitioning, remodeling, plumbing and electrical wiring suitable for the purposes for which the leased premises will be used by Lessee.

6. The Lessee shall have the right during the existence of this lease, with the Lessor's prior consent, to make alterations, attach fixtures and equipment, and erect additions, structures or signs in or upon the leased premises. Such fixtures, additions, structures or signs so placed in or upon or attached to the leased premises under this lease or any prior lease of which this lease is an extension or renewal shall be and remain the property of the Lessee and may be removed therefrom by the Lessee prior to the termination of this lease or any renewal or extension thereof, or within a reasonable time thereafter.  The Lessee shall have no duty to remove any improvement or fixture placed by it on the premises or to restore any portion of the premises altered by it.  In the event Lessee elects to remove his improvements or fixtures and such removal causes damage or injury to the demised premises, Lessee will repair only to the extent of any such damage or injury.

7. If the said premises be destroyed by fire or other casualty without fault of the Lessee, this lease shall immediately terminate and the rent shall be apportioned to the time of the damage.  In case of partial destruction or damage by fire or other casualty without fault of the Lessee, so as to render the premises untenantable in whole or in part, there shall be an apportionment of the rent until the damage has been repaired.  During such period of repair, Lessee shall have the right to obtain similar office space at the expense of Lessee or the Lessee may terminate the lease by giving fifteen (15) days written notice to the Lessor.

8. Lessor shall be liable to Lessee for any loss or damages suffered by Lessee which are a direct result of the failure of Lessor to perform an act required by this lease, and provided that Lessor could reasonably have complied with said requirement.

9. Upon termination of this lease, the Lessee will peaceably surrender the leased premises in as good order and condition as when received, reasonable use and wear and damage by fire, war, riots, insurrection, public calamity, by the elements, by act of God, or by circumstances over which Lessee had no control or for which Lessor is responsible pursuant to this lease, excepted. 

10. The Lessor agrees that the Lessee, upon keeping and performing the covenants and agreements herein contained, shall at all times during the existence of this lease peaceably and quietly have, hold, and enjoy the leased premises free from the adverse claims of any person.

11. The failure of either party to insist in any instance upon strict performance of any of the terms and conditions herein set forth shall not be construed as a waiver of the same in any other instance.  No modification of any provision hereof and no cancellation or surrender thereof shall be valid unless in writing and signed and agreed to by both parties.

12. Any hold over after the expiration of the said term or any extension thereof, shall be construed to be a tenancy from month to month, and shall otherwise be on the terms and conditions herein specified, so far as applicable; however, either party shall give not less than sixty (60) days written notice to terminate the tenancy.

13. The parties to this lease agree and understand that the continuation of this lease agreement for the term period set forth herein, or any extension or renewal thereof, is dependent upon and subject to the appropriation, allocation or availability of funds for this purpose to the agency of the Lessee responsible for payment of said rental.  The parties to this lease also agree that in the event the agency of the Lessee or that body responsible for the appropriations of said funds, in its sole discretion, determines, in view of its total local office operations that available funding for the payment of rents are insufficient to continue the operation of its local offices on the premise leased herein, it may choose to terminate the lease agreement set forth herein by giving Lessor written notice of said termination, and the lease agreement shall terminate immediately without any further liability to Lessee. 

14. All notices herein provided to be given, or which may be given by either party to the other, shall be deemed to have been fully given when made in writing and deposited in the United States mail, certified and postage prepaid and addressed as follows: To the Lessor: Jeanne Jarrett, Catawba County Interim Financial Officer, PO Box 389, Newton, North Carolina 28658. To the Lessee at North Carolina Department of Agriculture & Consumer Services Attn:  Property Manager, 1616 Mail Service Center, Raleigh, North Carolina 27699-1616.  Nothing herein contained shall preclude the giving of such notice by personal service.  The address to which notices shall be mailed as aforesaid to either party may be changed by written notice.

15. Lessee shall not assign this lease or sublet any part of the Leased Premises without the written consent of the Lessor.

16. Lessor agrees that the Lessee's decision to self insure satisfies all insurance requirements of this lease applicable to the Lessee.

17. The State of North Carolina is an immune sovereign and is not ordinarily subject to suit. However, the State has enacted the North Carolina Tort Claims Act, pursuant to which the State may be liable for the torts of its officers and employees, within the terms of the  Act. Accordingly, the Lessee will be primarily liable for any claims within the coverage of the Tort Claims Act.

18. N.C.G.S. § 133-32 and Executive Order 24 prohibit the offer to, or acceptance by, any State Employee of any gift from anyone with a contract with the State, or from any person seeking to do business with the State.  By execution of any response in this procurement, you attest, for your entire organization and its employees or agents, that you are not aware that any such gift has been offered, accepted, or promised by any employees of your organization.

19. N.C.G.S. § 147-86.59 Certification of Eligibility under the Iran Divestment Act is attached hereto as Exhibit B and shall be executed as a part of this lease agreement for all persons and parties seeking to do business with the State.
IN TESTIMONY WHEREOF, this lease has been executed by the parties hereto, in duplicate originals, as of the date first above written.

b.  A request for the Board to adopt a resolution establishing a policy for improvement and assessment of public or publicly dedicated subdivision streets, to facilitate a County Subdivision Street Improvement Program. 

The Board of Commissioners’ recent strategic planning process included a focus on Housing, with success defined as fostering an environment conducive to the creation of affordable, desirable housing options for our workforce and families. As part of this focus area, there was recognition of the impact of private street degradation as barriers to development of quality housing.      

Over the years, the County has consistently fielded inquiries from citizens living in Catawba County within residential subdivisions with privately maintained streets not part of North Carolina Department of Transportation’s (NCDOT) maintenance system.  These citizens have requested the County’s assistance in bringing their streets (in various stages of degradation and disrepair) up to NCDOT’s standards, as oftentimes the developers who originally built the subdivisions have moved on and/or the homeowners’ associations that should be in place to handle such matters were never established.  These citizens find themselves in a “no man’s land” in the sense there hasn’t been a viable policy mechanism available to them to address the failing streets issue, which at a certain point has a detrimental effect on the prospects of resale and future development in these neighborhoods.  This issue is not unique to Catawba County; it is in fact a state-wide issue that the North Carolina Association of County Commissioners (NCACC) has championed, to no avail.  

It is challenging to come up with an exact figure to quantify the county-wide mileage of privately maintained streets that have fallen into disrepair.  For context, though, there are roughly 106 miles of privately maintained streets within unincorporated Catawba County.   

As a result of this growing problem, Catawba County will pilot a petition-driven private street assessment program to assist homeowners in fixing their streets, with the goal of transferring maintenance responsibility from the private citizens or homeowners’ associations to NCDOT upon the streets being brought up to NCDOT standards.  The County’s statutory authority to establish such a program is rooted in North Carolina General Statutes Chapter 153A-185 through 153A-206 (Special Assessments).

In this program, citizens will petition the County to levy a special tax assessment on the affected properties.  If the petition is determined to be valid based on a certain percentage of affected property owners supporting the assessment, the County will serve as the project manager and coordinate with NCDOT to identify necessary improvements and associated cost estimates and in securing written commitment from NCDOT to add the street into the NCDOT maintenance system upon completion of the identified improvements.  To be eligible for the program the subdivision street rights-of-way will have to be public or publicly dedicated and 75% of affected property owners representing 75% of the lineal front footage will have to sign an agreement petitioning the County for the special tax assessment.

The County will assume responsibility for managing procurement for street design and construction, and for overseeing the contracted street improvement work to ensure NCDOT requirements are fulfilled.  Upon completion of the street improvements, the County will follow up with NCDOT to coordinate final inspection and formal transfer of maintenance from private responsibility to NCDOT.  The property owner assessments will not begin until the project is completed.

The County will up-front the funds to pay the full cost of the improvements, adding a special tax assessment to the property tax bills of the affected property owners for ten years.  

· NC General Statutes establishes a maximum interest rate of 8 percent.  Staff recommends for the BOC to establish interest rates on an annual basis, based on market conditions.  

· While it will not be required for property owners to make an initial down-payment on their individual assessments, that option will be available.  

· Property owners can pay off their assessments prior to the end of the assessment term without penalty.

Staff has been in discussions with NCDOT, which is amenable to such a program.   
The following resolution applies:

Resolution #

Resolution To Establish 

A Policy for the Improvement and 

Assessment of Public or Publicly Dedicated Subdivision Streets

WHEREAS, street maintenance and deterioration is a concern that affects residents of Catawba County neighborhoods and subdivisions; and 

WHEREAS, pursuant to NCGS 153A-205, counties are authorized to assist citizens in addressing the issue of deteriorated subdivision and residential streets; and 

WHEREAS, the Board of Commissioners (“Board”) wishes to take an active role in efforts to make street repair assistance available to citizens when other alternatives are not feasible; and 

WHEREAS, the following is a statement of policy by the Board for use in consideration of improving subdivision and residential streets located outside municipal limits:

A. Subdivision streets under consideration can be repaired or reconstructed to meet the NCDOT Minimum Construction Standards for Subdivision Streets and shall be accepted into the NCDOT State Maintenance Program upon completion of improvements.

B. This policy shall not be applicable, and financing shall not be made available, to improve the condition of subdivision streets that will remain privately dedicated. Prior to the start of repair/reconstruction work, all streets shall be publicly dedicated streets as shown on a recorded subdivision plat at the Catawba County Register of Deeds.  

C. County staff has determined the original subdivider/developer is unable to honor the original commitment to maintain the subdivision streets under construction, or it is determined by the Board that pursuing the original subdivider to honor the original commitment would likely be a futile exercise, further delaying the maintenance and adoption of the subdivision streets. 

II. When funds are available, the Board will consider, at its sole discretion and on a case-by-case basis, financing and assessing residents for the local costs of improvements to subdivision streets located outside municipal limits, pursuant to NCGS 153A-205. Specifically, the County must receive a petition requesting the improvements signed by at least seventy-five percent (75%) of the owners of property to be assessed, who must represent at least (75%) of all the lineal feet of frontage of the lands abutting the street or portion thereof to be improved.  The petition shall state the portion of the cost of the improvement requested to be assessed in a dollar amount.

III. If the above conditions are met, further consideration may be given to the following criteria by the Board before a funding decision is made:

A. Cost of proposed street improvements;

B. Other pending requests or petitions;

C. Impact of the street improvement on the local street network;

D. NCDOT input:

1. Capability to assist the project management; and

2. Agreement to maintain and accept the streets onto the state system after project completion.

E. Implications of Board inaction regarding: 

1. Traffic safety; and

2. Declining property values due to lack of neighborhood street maintenance. 

F. Any other factors which may impact the viability of the project.

IV.  If Catawba County provides funding for financing subdivision street improvements, it shall assess all affected property owners to recover the cost of the improvements.  The Board may include associated administrative expenses, and interest up to a maximum of 8% on the assessment as allowed by North Carolina General Statutes.  The assessment will be based on the equal share of the cost, per lot, unless the petitioners provide compelling reasons why another allowable assessment method should be utilized.  The term of the assessment shall be ten years.  In all cases, any assessment for any street repair financed by the County shall be in accordance with state law. 

NOW, THEREFORE, BE IT RESOLVED, Catawba County may provide funding, subject to appropriation by the currently sitting Board of Commissioners, for the purpose of financing subdivision street improvements in accordance with state law.

BE IT FURTHER RESOLVED, the Board of Commissioners may modify or discontinue this program at its sole discretion, at any time. 

ADOPTED this day, the _____th of September, 2020.
Chair Isenhower stated the consent agenda came in the form of a motion, which carried unanimously.

11.
Departmental Report.


Elections.

Catawba County Board of Elections Director Amanda Duncan provided the Board with an update on the upcoming election.

12.
Other Items of Business.  None

13.  Manager’s Report. 
County Manager Mick Berry presented the following two items:
a. A request for Board approval of a budget amendment to appropriate $5,942,504.25 in federal Coronavirus Relief Funds (CRF) allocated to Catawba County and its municipalities by the North Carolina General Assembly.

On March 25, 2020, the United States Congress passed the Coronavirus Aid, Relief, and Economic Security (CARES) Act, which, among a host of other aid programs, established a $150 billion Coronavirus Relief Fund to aid state and local governments in addressing the impacts of and enhancing preparedness for the COVID-19 pandemic in local communities.  
On June 25, 2020, the North Carolina General Assembly passed House Bill 1023, which appropriated $300 million to North Carolina’s counties and stipulated that 25% of each county’s allocation shall be distributed to the municipalities within that county.  Catawba County’s total county-wide allocation is $5,942,504.25, including the municipal share, allocated on the basis of population and broken down by jurisdiction as follows: 

	Local Government
	Amount

	Town of Brookford
	$7,707

	Town of Catawba
	$12,474

	City of Claremont
	$30,353

	City of Conover
	$173,794

	City of Hickory
	$839,173

	Town of Long View
	$84,750

	Town of Maiden
	$70,015

	City of Newton
	$267,360

	Catawba County (unincorporated)
	$4,456,878.25


House Bill 1023, which was ratified into Session Law 2020-80, also established the NC Pandemic Recovery Office (NC PRO) to oversee distribution of these CRF dollars and to provide local governments guidance on eligible uses and reporting requirements.  The funds must be used for expenditures necessary for response to COVID-19, and they must be expended by December 31, 2020.  Catawba County and each municipality has submitted required documentation to NC PRO in order to receive this disbursement.  While the County is coordinating funding distribution and monthly reporting requirements for the municipalities with NC PRO, municipalities are ultimately responsible for ensuring their funds are used for eligible expenses, retaining liability independent of the County for any misuse of funds on ineligible expenses. 
On July 13, 2020, the Board of Commissioners established a special revenue fund specifically for the purpose of accounting for revenues received under the CARES Act and expenses related to COVID-19 response.  The Board action recognizes receipt of the monies for which this fund was specifically established. Commissioner Butler made a motion to approve this budget amendment.  The motion carried unanimously.  The following appropriations apply:

SUPPLEMENTAL APPROPRIATION

Revenue:

290-190050-626135



CARES Act Fund


 $5,942,504.25

110-190050-695290



Transfer from CARES Act Fund

 $5,942,504.25

110-190050-690110



Fund Balance Appropriated

($5,942,504.25)

Expense:

290-190050-861000



City of Hickory



  $   839,173.00

290-190050-861105



City of Newton



  $   267,360.00

290-190050-861106



City of Conover



  $   173,794.00

290-190050-861107



Town of Catawba


  $     12,474.00

290-190050-861108



City of Claremont


  $     30,353.00

290-190050-861109



Town of Maiden



  $     70,015.00

290-190050-861110



Town of Brookford


  $       7,707.00

290-190050-861111



Town of Longview


  $     84,750.00

290-190050-995110



Transfer to the General Fund

  $4,465,878.25

b.
County Manager Berry reported a budget transfer completed pursuant to Board authority granted to him.  A transfer of $1,258.08 from Contingency was made to repay the 911 Fund for training expenses for DCI training outside of the county determined to be ineligible in the annual NC 911 Board audit, which took place after the Fiscal Year 2017/18 Catawba County Audit was complete.  The following applies:
Transfer

From:

110-190100-994000

Contingency




$1,258.08

202-280100-690100

Fund Balance Appropriated


$1,258.08

To:

110-190100-995202

Transfer to 911 Fund



$1,258.08

202-280100-695110

From General Fund



$1,258.08

14.
Attorneys’ Report: None.

County Attorney Debra Bechtel made a motion to move into Closed Session pursuant to North Carolina  General Statute 143-318.11(a)(3) and (4) to consult with an attorney employed or retained by the public body in order to preserve the attorney-client privilege between the attorney and the public body, and to discuss matters relating to the location or expansion of industries or other businesses in the area served by the public body, including agreement on a tentative list of economic development incentives that may be offered.  Attorney Bechtel did not anticipate any action upon return to open session.  Vice-Chair Beatty made a motion to move into closed session for the stated reasons; the motion carried unanimously.  The Board moved into closed session at 7:45 p.m.

15.
Adjournment. The Board returned to Open Session.  No action was taken.  Upon a motion by Commissioner Hunsucker, which unanimously carried, the Board adjourned the meeting at 8:07 p.m.







_______________________________






Randy Isenhower, Chair






Catawba County Board of Commissioners










____________________________________







Barbara E. Morris






County Clerk
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