
Sec. 44-329.  Variances. 

(a) Applicability.  This Section applies to any application to vary any dimensional 
requirements or modify any of the provisions of this Chapter but does not include 
a use variance.  

(b) Application.  The application for a variance, along with a plot plan, sealed by a 
licensed professional,, must be submitted to the planning director and must 
include information required by the procedures manual.    

(c) Completeness review.  See Sec. 44-303. 

(d) Public hearing required. A public hearing shall be required which follows the 
quasi-judicial process in Sec. 44-304. 

(e)  Decision. 
 

(1) The planning director shall submit within 45 days of receipt of an 
application, a report to the board of adjustment. 

 
(2) After hearing the planning director’s report and completion of the public 

hearing, the board of adjustment shall approve, approve with conditions, or 
disapprove the application.  In every case, the board of adjustment shall 
include a summary of the evidence supporting the action taken on the 
application.  

(f) Approval criteria.  
 

(1) The board of adjustment may approve a variance  only  in cases involving 
practical difficulties or unnecessary hardships when substantial evidence in 
the official record of the application supports all the following findings: 

a. The alleged hardships or practical difficulties are unique and 
singular as they relate to the property of the person requesting the 
variance and are not those suffered in common with other property 
similarly situated. 

b. The alleged hardships and practical difficulties, which will result 
from failure to grant the variance, extend to the inability to use the 
land in question for any use in conformity with this Chapter and 
include substantially more than mere inconvenience and inability 
to attain a higher financial return. 

c. The variance, if allowed, will not substantially interfere with or 
injure the rights of others whose property would be affected by 
allowance of the variance. 

d. The variance is in harmony with, and serves the general intent and 
purpose of this chapter and the adopted land use plan. 



e. Allowing the variance will result in substantial justice being done, 
considering both the public benefits intended to be secured by this 
chapter and the individual hardships that will be suffered by a 
failure of the board of adjustment to grant a variance. 

 
(2) All of these findings of fact shall be made in the indicated order by the board 

of adjustment, which is not empowered to grant a variance without an 
affirmative finding of fact on all 5 categories.  Each finding of fact shall be 
supported by substantial evidence in the record of proceedings before the 
board. 

 
(3) The board of adjustment may impose reasonable conditions upon the 

granting of any variance to ensure that the public’s safety and welfare are 
secured and substantial justice done.  A violation of any conditions shall be a 
violation of this Chapter. 

 
(4) The decision shall not permit a use that is not allowed in the applicable 

zoning district. 

(g) Expiration.  A variance does not expire and runs with the land. 

(h) If the application is withdrawn by the applicant prior to the advertising of the 
board of adjustment’s public hearing or the request is denied, the planning 
director shall not accept another application for the same or substantially the same 
amendment variance affecting the same property until the expiration of a 12-
month period.  This time period starts with the date of denial or withdrawal, as 
relevant. 

(i) A change to an approved variance requires a new variance application. 

(j) After approval of a variance, the applicant must apply for a zoning authorization 
permit before undertaking any development authorized by the variance. 

(k) The planning director shall give notice of the disposition of the application to the 
applicant by personal service or by registered mail or certified mail return receipt 
requested. The planning director shall file a copy of the decision in the office of 
the planning director. 
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